INTRODUCTION
On 5 October 2016, the International Court of Justice ('ICJ' or 'the Court') upheld preliminary objections to its jurisdiction in three separate cases relating to nuclear
In the cases that proceeded, the Marshall Islands alleged that each respondent State had failed to fulfil its obligation to pursue in good faith and to conclude 'negotiations leading to nuclear disarmament in all its aspects under strict and effective international control'. 7 This obligation was alleged to derive from customary international law and, where applicable, the 1968 Nuclear Non-Proliferation Treaty (NPT). 8 This wording from the submissions tracked the operative clause of the 1996 Advisory Opinion in Legality of the Threat or Use of Nuclear Weapons. 9 The Marshall Islands also claimed that efforts by the three respondent States to modernise and maintain their nuclear weapons systems had breached the obligation to pursue in good faith and achieve nuclear disarmament, and that each respondent State was 'effectively preventing the great majority of non-nuclear-weapon States' from fulfilling their own obligations with regard to nuclear disarmament. 10 Although the Marshall Islands was the site of extensive nuclear testing by the United States during the 1950s, 11 it did not present itself as an injured State. Rather, it sought to enforce the obligations erga omnes of the respondents.
India, Pakistan, and the United Kingdom each filed preliminary objections challenging the Court's jurisdiction and the admissibility of the claims.
12 Although the precise formulations varied, the preliminary objections of each respondent State referred to: the absence of a legal dispute -or, in the submission of the United Kingdom, a 'justiciable' dispute -between the Marshall Islands and the respondent State at the time of the filing of the application; reservations set forth in their optional clause declarations; the absence from the proceedings of 'indispensable' third parties or third parties whose 'essential interests' were engaged; and the fact that a judgment on the merits would have no 'practical significance' or 'legal effect'. 13 Pakistan also argued that the Marshall Islands lacked standing. 12. All three respondent States filed written preliminary objections, but, unusually, Pakistan did not avail itself of the opportunity to appoint a judge ad hoc and declined to give its consent to requests by India and the United Kingdom for copies of its pleadings in advance of the oral hearings. RMI v Pakistan (n 1) [6] . In addition, India and the United Kingdom participated in the public hearings held in March 2016, but Pakistan did not. Ibid [8] . This may speak to the awkwardness ofIn each of the three judgments -which are largely identical in form and substancethe Court found that no legal dispute had existed between the Marshall Islands and the respondent State prior to the filing of the application. The Court held that it therefore lacked jurisdiction under Article 36, paragraph 2, of the Statute and that consideration of any other objections was unnecessary. 15 Nor did the Court need to address the existence or extent of any customary international law obligations relating to nuclear disarmament. 16 
THE COURT'S REASONING ON THE EXISTENCE OF A LEGAL DISPUTE
The Court began its reasoning by recalling that Article 36, paragraph 2, of the Statute gives the Court jurisdiction over 'legal disputes' between States that have made declarations accepting the compulsory jurisdiction of the Court, and that Article 38 of the Statute specifies the sources of international law that the Court shall use to settle a 'dispute submitted to it'. The existence of a dispute is thus 'a condition of the Court's jurisdiction ' . 17 The Court also rehearsed the classic formulations on the definition and existence of a dispute from the case law, most notably that a dispute 'is a disagreement on a point of law or fact, a conflict of legal views or of interests', 18 that for a dispute to exist 'it must be shown that the claim of one party is positively opposed by the other ', 19 and that the existence of a dispute is 'a matter for objective determination by the Court' and does not turn on the subjective assertions of the parties. 20 By the date of the Court's judgments on the preliminary objections, there could be little doubt about the existence of disputes between the Marshall Islands and the respondent States. The proceedings had demonstrated the opposing views of the parties relating to the respondent States' legal obligations relating to nuclear disarmament. 21 Referring to its case law, however, the Court recalled that '[i]n principle, the date for determining the existence of a dispute is the date on which the application 15. RMI v India (n 1) [ The dispute that wasn't there: judgments in the Nuclear Disarmament cases 7 is submitted to the Court'. 22 The dispositive question was thus whether the disputes had existed before 24 April 2014, the date when the Marshall Islands had seised the Court, not on 5 October 2016, the date of the judgments.
To answer that question, the Court recalled that neither prior negotiations nor formal diplomatic protests are required to establish the existence of a dispute when the optional clause is invoked as the basis for the Court's jurisdiction, unless a party's optional clause declaration so requires. 23 India and the United Kingdom had argued, among other contentions, that as a matter of customary international law an applicant must put a respondent on notice of its claims to establish a dispute, a position they supported by reference to Article 43 of the International Law Commission's Articles on the Responsibility of States for Internationally Wrongful Acts. 24 The Court rejected that view, particularly in light of the ILC's commentary which states that the Articles are not addressed to questions of jurisdiction or the admissibility of cases before international courts and tribunals. 25 Instead, the Court explained that it 'treats the question of the existence of a dispute as a jurisdictional one that turns on whether there is, in substance, a dispute'.
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Statements by the parties or documents exchanged between them prior to the filing of an application, including statements exchanged in multilateral settings, provide a means to confirm the existence of a dispute, but a dispute may also be inferred from conduct, including a State's failure to respond or react to another State's claims if a response or reaction could be expected. 27 The Court identified the relevant test as follows: '[A] dispute exists when it is demonstrated, on the basis of the evidence, that the respondent was aware, or could not have been unaware, that its views were "positively opposed" by the applicant'. 28 Although building on the jurisprudence, this was a new formulation of the Court's approach to ascertaining the existence of a dispute.
For its part, the Marshall Islands argued that its statements in multilateral settings prior to the filing of the applications had established the existence of a dispute with each respondent State. At a UN General Assembly meeting on 26 September 2013, the Marshall Islands had urged all nuclear weapons States 'to intensify efforts to address their responsibilities in moving towards an effective and secure disarmament'. 29 At an international conference held in Nayarit, Mexico on 13 February 2014 -roughly six 22 . RMI v India (n 1) [ weeks before the applications were filed -the Marshall Islands had stated that the nuclear weapons States 'are failing to fulfil their legal obligations' under Article VI of the NPT and customary international law. The Marshall Islands also argued that the voting records of the respondent States in multilateral fora demonstrated the existence of a legal dispute. 30 In the alternative, the Marshall Islands urged the Court to find that even if past statements did not evidence the existence of a dispute prior to 24 April 2014, the filing of the applications themselves, as well as the opposing views expressed by the respondent States in the proceedings before the Court, had demonstrated the existence of a dispute in each case.
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The Court rejected these arguments. First, the Court found that neither statement relied upon by the Marshall Islands compelled a conclusion that the respondent States had been aware that the Marshall Islands held views opposed to their own concerning the legal obligations relating to nuclear disarmament. The September 2013 statement was 'formulated in hortatory terms', did not mention the obligation to negotiate, and called for an 'intensification' of efforts to pursue nuclear disarmament, rather than 'deploring a failure to act'. 32 The statement lacked the clarity or detail needed to make a respondent aware of a legal dispute with the Marshall Islands. As for the February 2014 statement, the Court acknowledged that it went 'further' towards asserting a legal claim, but its 'very general content' -and the fact that it was made at a conference on the humanitarian impact of nuclear weapons, not nuclear disarmament per se -meant that it 'did not call for a specific reaction' by any of the respondent States. 33 As a result, 'no opposition of views' could be inferred from the absence of any reaction on the part of the respondent States. 34 In addition, the Court found that evidence of different voting positions within political organs such as the UN General Assembly could not in itself demonstrate the existence of a legal dispute. The Court noted that a State's vote on a given resolution may not be indicative of its position on every proposition within a given resolution.
The Court explained that an application, or the conduct of the parties subsequent to an application, could confirm the continued existence of a dispute or clarify the subject-matter or scope of a dispute. 37 This was distinct from a situation in which an applicant seeks to 'create a dispute de novo, one that does not already exist' by commencing proceedings. 38 To allow that approach, the Court warned, would deprive a respondent 'of the opportunity to react before the institution of proceedings to the claim made against its own conduct'. 39 However, the Court did not point to any legal requirement in the Statute or elsewhere to explain why a potential respondent is entitled to such an opportunity as a matter of course. In sum, the Court held that the failure of the Marshall Islands to have 'offered any particulars' in its prior public statements on nuclear disarmament meant that the respondent States could not be said to have been aware of the alleged breaches of their obligations. 40 This meant there was no basis to find a dispute between the Marshall Islands and the respondent States and that this condition of the exercise of the Court's jurisdiction had not been met.
ANALYSIS: THE DISPUTE REQUIREMENT AND THE JUDICIAL FUNCTION
The Nuclear Disarmament judgments mark the first time the Court has dismissed an entire case -three cases, in fact -because no dispute existed prior to the filing of the application. Previous occasions on which the Court had dealt with this issue had removed certain claims from the proceedings, but not ended the proceedings altogether. Although the Court reaffirmed that 'formal protest' is unnecessary to establish the existence of a dispute prior to the filing of the application, 41 the net effect of the Court's 'awareness' formulation is a de facto requirement of prior notice. The modalities of notice remain fluid, but demonstrating that the respondent was aware, or could not have been unaware, of an applicant's claims means that prior notice, whether by word or deed, is a 'hard' requirement. Moreover, a generic or vague allegation that a State is in breach of its international obligations is unlikely to satisfy the 'awareness' test. As a practical matter, it would not give the accused State enough information to formulate a response which confirms that the parties hold opposing views. 42 In light of the Court's current approach, a State that intends to initiate litigation at the ICJ is well advised to lay the necessary groundwork to avoid suffering the fate of the Marshall Islands in these cases (for example, by communicating its legal claims to a potential respondent State through diplomatic channels sufficiently in advance of filing an application). 43 Foreign ministries -or the private lawyers they may engage -should take note.
However, the close votes in the Nuclear Disarmament judgments and the numerous individual opinions appended by the judges put a spotlight on the internal tensions within the Court surrounding its move towards a restrictive view of the 'dispute requirement'. 
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In these cases, the Court focused on whether the positions of the parties on points of fact or law were 'positively opposed' -a reference to its oft-repeated language from South West Africa, when the Court stated that the existence of a dispute requires that '[i]t must be shown that the claim of one party is positively opposed by the other'.
48
The Court also considered in each case whether the respondent had been aware of the applicant's claims prior to the filing of the application. This approach arguably left unclear whether a respondent's 'awareness' of the claims against it prior to the filing of the application functioned simply as compelling evidence of the existence of a dispute, or was itself a required element of the existence of a dispute. 49 The Nuclear Disarmament judgments resolved that ambiguity -a respondent must have been aware or had reason to be aware of the applicant's claims, prior to the filing of the application, for the dispute requirement to be met.
There are reasons to approach a comparison between these prior judgments and the Nuclear Disarmament judgments with a degree of caution; each earlier judgment can be distinguished from the Nuclear Disarmament judgments in certain respects. An overview of the Court's reasoning in those earlier decisions, however, suggests that the Court -prior to the October 2016 judgments -had already embraced 'awareness' as the central test of whether one State's claims are 'positively opposed' by another, thus satisfying the requirement of an existing dispute. The decisions in Georgia v Russia, Belgium v Senegal, and Alleged Violations had already signalled the Court's embrace of a more formalistic approach.
Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Georgia v Russia) (2011)
Launched following the outbreak of armed conflict between the two parties, Georgia v Russia concerned alleged violations by Russia of the 1965 International Convention on the Elimination of Racial Discrimination (CERD). 50 Georgia invoked Article 22 of the treaty, a compromissory clause that provided for the Court's jurisdiction over any dispute relating to the interpretation or application of the treaty 'which is not settled by negotiation'. 51 The Court explained that to establish the existence of a dispute covered by Article 22, the applicant State did not need to have invoked the CERD in its previous exchanges with the respondent State, but had to have referred to 'the subject-matter of the treaty with sufficient clarity to enable the State against which a claim is made to identify that there is, or may be, a dispute with regard to that subject-matter'. 52 The dispute that wasn't there: judgments in the Nuclear Disarmament cases 11 standard, the Court determined that a series of exchanges between high-ranking Georgian and Russian officials in the days immediately preceding the filing of the application had established a dispute concerning Russia's compliance with its obligations under the CERD, notwithstanding the fact that those exchanges concerned allegations of ethnic cleansing, not the CERD per se. 53 It was enough that Georgia had made Russia aware of claims of a legal nature that were 'on a subject-matter capable of falling under CERD'. 54 Significantly, however, the Court rejected Georgia's argument that the dispute had emerged far earlier, which contributed to the Court's determination that it lacked jurisdiction on a separate ground -namely, because the negotiation precondition specified in Article 22 had not been met. 55 and customary international law. The Court had little difficulty finding that a dispute existed between the parties regarding the CAT because Senegal had 'positively opposed' Belgium's claims relating to Senegal's obligations under the treaty in diplomatic exchanges prior to the filing of the application. 56 The Court reached the opposite conclusion on Belgium's claim that Senegal was also in breach of its obligations under customary international law. Belgium's extradition request had referred to a wide range of offenses, not limited to torture, but had not specified that Senegal was obliged under customary international law to prosecute Mr. Habré for those offenses or to extradite him to a requesting State. The Court concluded that because the diplomatic exchanges between the parties referred only to Senegal's treaty obligations, the dispute did not encompass the claims based on customary international law, which had not been raised earlier. In Alleged Violations, the Court also found that a dispute over which it could exercise jurisdiction existed regarding some, but not all, of the claims set forth in the application. Court's view, the public record made clear that Colombia had been 'aware' prior to the filing of the application that various actions taken by it relating to Nicaragua's maritime zones -including the proclamation of an 'integral contiguous zone' and its exercise of jurisdiction in maritime spaces that the Court had awarded to Nicaragua in 2012 59 -were 'positively opposed by Nicaragua', including through public statements made by high-ranking Nicaraguan officials, even though Nicaragua had not sent a formal diplomatic protest to Colombia until several months after instituting the ICJ proceedings. 60 This appeared to reverse the Court's typical approach in which it examines whether a respondent's reaction (or failure to react) to an applicant's claims demonstrates that the claims have been 'positively opposed'. However, the Court found that Nicaragua had not established the existence of a dispute prior to the filing of the application concerning the alleged breach of the prohibition on the use or threat of force. 61 Nicaragua's application referred to various incidents at sea, but the Court found no evidence that Nicaragua had previously characterised Colombia's conduct as a breach of that prohibition. 62 * * * These three judgments applying the 'dispute requirement' demonstrate the Court's close attention to the respondent's awareness of the claims against it. 63 On the one hand, these cases suggest that the Court's approach in the Nuclear Disarmament judgments did not mark a sharp break with recent practice -the Court was already focused on 'awareness' as the key to confirming that an applicant's claims were 'positively opposed'. On the other hand, several judges voiced their alarm (and, indeed, positive opposition) to the Court's decision to enshrine 'awareness' as a hard component of the dispute requirement -an act that, in the words of Judge Bennouna, amounted to 'pure formalism' on the part of the Court. 64 The arguments of the dissenting judges converge around the idea that the Court's focus on 'awareness' and, thus, a respondent's opportunity to react to an applicant's claims, disregards the purpose of the dispute requirement. As Judge Cançado Trindade wrote, the requirement that the Court confirm the existence of a dispute 'is not intended to protect the respondent State, but rather and more precisely to safeguard the proper exercise of the Court's judicial function.' 65 These arguments reveal hostility to the introduction of 'awareness' as a formal requirement to confirming the existence of a dispute, but also suggest a broader discomfort with the underlying notion of 'positive opposition' -an idea that has been part of the Court's case law on the existence of a dispute for more than half a century. It is not unreasonable to interpret the instruction that a claim be 'positively opposed' to mean that a reaction of some sort is required (otherwise, one might ask, what is the difference between views that are 'positively opposed' and the mere existence of 'opposing views'?) As a result, the Court's approach to what it means for claims to be 'positively opposed' has become intertwined over time with assumptions about the need for prior notice and evidence of a reaction. 69 Yet an objective determination by the Court that two States hold opposing views on a point of fact or law -the substantive basis of a legal dispute -need not turn on whether and when a respondent State becomes aware of that divergence of views. There is a gap between the rationale for the dispute requirement and how the Court enforces it.
It is significant that the requirement that a claim be 'positively opposed' finds its origin in the controversial South West Africa cases. In those proceedings, the opposing views of the parties -relating to the status of the territory of South West Africa and South Africa's obligations under the mandate system established by the League of Nationswere well known to each other long before proceedings were instituted. The Court had little reason to be concerned with whether a sufficiently detailed claim had been communicated to the respondent prior to the filing of the applications for purposes of demonstrating the existence of a dispute. 70 Instead, the Court's attention at the preliminary objections phase was focused on the question of the locus standi of the applicant States and whether a dispute within the scope of its jurisdiction had been presented if neither applicant State had a 'material interest' at stake. 71 The highly-charged political context may explain why the Court in South West Africa nonetheless went beyond what it had said in earlier cases about the dispute requirement -namely, that it was . This describes a policy preference, however, not a legal argument, for interpreting 'positive opposition' to require the respondent's awareness of the claims against it. 70. But see South West Africa (n 19) (Judge Morelli, diss op) 571-3. 71. South West Africa (n 19) 327. The Court also needed to determine that the dispute was one that 'cannot be settled by negotiation', a jurisdictional requirement set forth in the compromissory clause. Ibid at 346.
for the Court to make an objective determination that the parties hold opposing views 72 -to add that a claim must be 'positively opposed' to transform a mere conflict of interests into a legal dispute for purposes of jurisdiction. This may have been a reaction on the Court's part to the novelty of a claim to enforce what amounted to a set of obligations erga omnes partes -and a response to those who viewed the litigation as an improper attempt to use the contentious jurisdiction of the Court to obtain something equivalent to an advisory opinion with binding legal effect. 73 On a closely divided Court, it also may have been an effort to sway particular judges by co-opting the terms of their objections. 74 Ultimately, the majority's decision to make clear that the claims presented by the applicant States had in fact been 'positively opposed' by South Africa over many years could thus be viewed as an attempt to demonstrate that the cases were not 'different' in some disqualifying way from a typical bilateral dispute -and indeed fell squarely within the judicial function of the Court 75 (notwithstanding the Court's notorious volte-face at the merits stage). 76 Yet, since there was little question that the parties had long held opposing views concerning South Africa's obligations towards South West Africa, the Court's assertion that '[i]t must be shown that the claim of one party is positively opposed by the other' 77 to establish a dispute was unnecessary -an obiter dictum that has cast a long shadow.
As pointed out by several of the dissenting judges in the Nuclear Disarmament cases -and as South West Africa seems to reinforce rather than undermine -the rationale behind the dispute requirement is to ensure that the Court's contentious jurisdiction is invoked in respect of actual, not theoretical or artificial, disputes. The requirement that the Court determine for itself that the positions of the States before it are 'positively opposed' provides a means to avoid a situation in which the Court is, in effect, asked by States working in concert to provide a de facto advisory opinion under the guise of a contentious case or to give 'binding effect' through judicial imprimatur to an existing agreement between States. This is not a far-fetched scenario. In the Frontier Dispute case between Burkina Faso and Niger decided in 2013, the Court rejected one party's request to give res judicata effect to an uncontested prior agreement between the parties with respect to a section of their land boundary. 78 Notwithstanding that jurisdiction was based on a special agreement, the Court found that because there was no dispute over the settled section of the land boundary, Burkina Faso's request did not fall 'within the judicial function attributed to the 72. Interpretation of Peace Treaties (n 20) 74. 73. See, for example, South West Africa (n 19) (Judges Spender and Fitzmaurice, diss op) 552. The judges described as 'common knowledge' the fact that the proceedings were brought because the decision 'would be binding on the Mandatory'. In a later account, lead counsel for the applicants explained that the objective of the litigation 'was not to resolve doubt concerning the jurisprudence of the Mandate, which had its firm foundation in the Advisory Opinion of 1950, but to transform a dishonored, though authoritative, Opinion into an enforceable Judgment'. EA Gross, 'The South West Africa Case: What Happened? ' (1966) Court by its Statute'. 79 It did not matter whether the parties had consented to the Court exercising jurisdiction over the request; there were no opposing claims in respect of the section of the boundary already delimited and thus no dispute concerning that section of the boundary upon which the Court could adjudicate.
Thus one problem with how the Court has come to enforce the dispute requirement is that evidence of 'positive opposition' -a reaction of some sort, or a conspicuous failure to react when faced with a claim -is regarded as essential, although such evidence is not strictly necessary to making an objective determination that two parties have a 'disagreement on a point of law or fact' or 'a conflict of legal views' (that is, a legal dispute). 80 A second problem is that the Court's efforts to find a consistent approach to ascertaining the existence of a dispute -including how to apply the requirement that one State's claim be 'positively opposed' by the other -have come to operate on the assumption that a recognised dispute must exist in a formal sense prior to submission of the application. The Nuclear Disarmament judgments appear to close the door on the proposition that the existence of the requisite legal dispute may be proven through the formulation of claims in the application before the Court, so long as such claims relate to a situation -for example, the conduct of the respondent -that existed prior to the application. 81 The Nuclear Disarmament judgments repeat the Court's familiar statement that 'the dispute must in principle exist at the time the Application is submitted to the Court,' 82 but the exception to the rule contemplated by 'in principle' appears to have been abandoned or narrowly circumscribed (for example, to cover situations of extreme urgency). 83. The Court had no cause to address how the 'awareness' requirement might apply in a situation of urgency in which there may not be an opportunity to provide notice to the other party before filing an application and, presumably, a request for provisional measures. As Judge Crawford noted, the United Kingdom accepted during the proceedings that in some situationssuch as a death penalty challenge -the urgency of a claim might not allow for a dispute to be established in the normal course. RMI v UK (Judge Crawford, diss op) (n 25) [17] . 84. In Georgia v Russia, the jurisdiction of the Court was limited to a dispute which 'is not settled by negotiation'. In the Court's view, this required evidence that negotiations had failed prior to the filing of the application, such that the dispute brought to the Court necessarily had to have existed before proceedings commenced. 86 Whether the respondent was aware of the applicant's claims prior to the filing of the application will nearly always be useful for establishing the existence of opposing views, and prior exchanges between the parties may be prudent as a matter of diplomacy. But the Court has failed to explain why the absence of prior notice (or 'awareness') is dispositive as a legal matter. If the purpose of the 'dispute requirement' is to safeguard the judicial function of the Court -rather than to 'protect' the respondent or to promote dispute settlement by other means -there is little reason for the Court to examine only the situation that pertained prior to the filing of the application, while ignoring the actual situation that pertains once the judicial function has been engaged. 87 The idea that the filing of an application can itself satisfy the 'dispute requirement' is not novel. As early as 1925, the Permanent Court of International Justice (PCIJ) in the Polish Upper Silesia case rejected the argument that 'the existence of a difference of opinion' had to be established between the parties prior to the filing of the application. 88 The judgment further explained:
Now a difference of opinion does exist as soon as one of the Governments concerned points out that the attitude adopted by the other conflicts with its own views. Even if, under Article 23 [the compromissory clause], the existence of a definite dispute were necessary, this condition could at any time be fulfilled by means of unilateral action on the part of the applicant Party. And the Court cannot allow itself to be hampered by a mere defect of form, the removal of which depends solely on the Party concerned.
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This passage suggests two propositions: first, that the existence of a dispute may be established by the filing of an application (unless, for example, the relevant jurisdictional title requires prior notice or negotiation); and, secondly, that the sound administration of justice counsels against the dismissal of a lawsuit when a defective claim -for example, the absence of a 'definite dispute' -is readily curable. The Court has recognised the latter principle on several occasions (not limited to situations involving the dispute can be made the subject of an action at law, its subject matter should have been clearly defined by means of diplomatic negotiations'. 89. Ibid 14. The PCIJ had already expressed a preference for flexibility in Mavrommatis when it explained that even a 'premature' application filed before certain treaty obligations had entered into force did not provide an 'adequate reason' to dismiss the case as the treaty had since been ratified. Mavrommatis (n 18) 34.
The dispute that wasn't there: judgments in the Nuclear Disarmament cases 17 existence of a dispute). For example, in its 1996 judgment on preliminary objections in Bosnia and Herzegovina v Yugoslavia, the Court explained that it 'has always had recourse to the principle according to which it should not penalize a defect in a procedural act which the applicant could easily remedy'. 90 The Court further developed the idea in the 2008 judgment on preliminary objections in Croatia v Serbia when it addressed whether it lacked jurisdiction on the ground that the respondent State had not been capable of being brought before the Court when Croatia filed the case. The Court noted the 'realism and flexibility' that it had shown in past situations involving unmet conditions of jurisdiction on the date of an application's filing. 91 In light of that experience, the Court explained:
What matters is that, at the latest by the date when the Court decides on its jurisdiction, the applicant must be entitled, if it so wishes, to bring fresh proceedings in which the initially unmet condition would be fulfilled. In such a situation, it is not in the interests of the sound administration of justice to compel the applicant to begin the proceedings anewor to initiate fresh proceedings -and it is preferable, except in special circumstances, to conclude that the condition has, from that point on, been fulfilled. 92 Thus, as recently as 2008, the Court was willing to treat the date of decision on jurisdiction, rather than the date of the application, as the 'critical date' for assessing whether an 'initially unmet condition' to the exercise of its jurisdiction had been met. The notion of an 'unmet condition' is broader than 'a mere defect of form' and appears capable of covering any unmet condition to the exercise of the Court's jurisdiction, including the requirement of a legal dispute between the parties. 93 The departure from that approach in the Court's more recent cases is striking, and the Nuclear Disarmament judgments do little to explain it. The decisions do not engage with the principles articulated in Polish Upper Silesia and Croatia v Serbia or with the fact that the Marshall Islands could presumably at any time submit new applications making the same claims, having established ex post (by the Court's way of thinking) the requisite disputes. Instead, the judgments refer to Article 38 of the Statute, which states that the function of the Court is to decide 'such disputes as are submitted to it': language that arguably implies that disputes must have manifested themselves prior to the filing of an application. Yet Article 38 addresses the sources of international law to be applied by the Court, not its jurisdiction, which is covered in Article 36. 94 It seems odd to . In Nicaragua, the Court explained that '[i]t would make no sense to require Nicaragua now to initiate fresh proceedings' simply because it had not 'expressly referred' to the treaty violations alleged in the application in light of the fact that the United States had been 'well aware that Nicaragua alleged that its conduct was a breach of international obligations before the present case was instituted'. Ibid. ask the phrase in Article 38 to bear the weight placed upon it by the Court. Had the drafters of the Statute wanted to restrict the exercise of the Court's jurisdiction to situations in which a respondent has been given a clear opportunity to respond to the claims against it, the Statute could have imposed an express requirement of prior notice or objective 'awareness'. It is also difficult to credit the argument, raised by Judge Xue, that if the Court were to consider the positions expressed by parties during the proceedings to decide whether a dispute exists, it would 'render the condition of the existence of a dispute without any meaning and value' and 'undermine the confidence of States in accepting the compulsory jurisdiction of the Court'. 95 This assumes that the 'meaning and value' of the dispute requirement relates to giving the potential respondent an opportunity to react to an applicant's claims before the case has been filed. It disregards the idea that the dispute requirement exists to patrol the judicial function of the Court, not to facilitate prior negotiations or protect a respondent State from the embarrassment or inconvenience of a lawsuit. Moreover, nothing prevents a State from making its declaration accepting the compulsory jurisdiction of the Court contingent on prior notice or negotiations.
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Judge Tomka made a different observation regarding the optional clause. He suggested that the Court's de facto requirement of prior notice may lead a State that fears litigation to deprive the Court of jurisdiction by pre-emptively modifying or withdrawing its optional clause declaration before an application is filed. 97 This could be a consequence of requiring States to ensure that their adversaries are 'aware' of any nascent legal dispute before submitting an application to the Court. Indeed, the Court's preference for a prior exchange of views between the parties seems to disregard the possibility that filing a case at the ICJ may be an important source of leverage -a means to bring another State to the negotiating table. The Court's restrictive approach to the dispute requirement in the Nuclear Disarmament cases might perversely make it even harder for an applicant State to generate the pressure needed to persuade an adversary to engage in non-binding dispute settlement.
In view of these institutional factors and its case law, the Court could have examined whether the Marshall Islands fulfilled the dispute requirement through the submission of the applications in these cases. Did each application demonstrate the parties' opposing views on the international obligations of the respondent States in relation to nuclear disarmament? 98 Alternatively, the Court could have asked whether because statements made during the proceedings had demonstrated the existence of disputes between the Marshall Islands and the respondent States, the Marshall Islands would be free 'to initiate fresh proceedings' at any time. Since this appears to be the case, 99 the Court could have invoked the sound administration of justice or judicial economy as a reason to reject the respondents' arguments that the claims could not proceed 95 . RMI v UK (Judge Xue, decl) (n 69) [5] . 96. The United Kingdom has since taken that step by amending its optional clause declaration on 22 February 2017 to exclude any claim or dispute that has not been notified to it 'in writing, including of an intention to submit the claim or dispute to the Court failing an amicable settlement, at least six months in advance of the submission' to the Court. The declaration is available on the Court's website at <http://www.icj-cij.org/jurisdiction/index.php?p1=5&p2=1&p3= 3&code=GB> accessed 27 March 2017. 97. See RMI v UK (Judge Tomka, sep op) (n 84) [31] . 98. Judge Donoghue warned that an application 'is not a means to elicit a respondent's opposing views in order to generate a dispute during those proceedings'. RMI v UK (Judge Donoghue, decl) (n 42) [5] . In some cases, however, the respondent's position on the subject-matter of the application may be well established when an application is filed. 99. See text to n 21.
The dispute that wasn't there: judgments in the Nuclear Disarmament cases 19 because the disputes had not been established earlier. The Court did not follow either of these options in Belgium v Senegal or Alleged Violations, so it is perhaps unsurprising that it declined to do so here. Indeed, at least two of the judges in the majority cited the importance of procedural consistency with those other recent cases in upholding a strict approach to the dispute requirement -thus pitting one aspect of the sound administration of justice against another. 100 Other judges tried to explain why the Court's determination that no dispute existed with respect to some claims in Belgium v Senegal and Alleged Violations could be distinguished based on case-specific factors, thus undermining their value as precedents. 101 This included the fact that upholding the preliminary objections regarding the non-existence of a dispute in those other cases had narrowed their scope, not resulted in the dismissal in toto of the proceedings.
In sum, it is left to the Marshall Islands to call the Court's bluff by filing new applications containing the same claims, at least as to India and Pakistan. Because the Court declined to address the other preliminary objections raised by those respondents, however, the Marshall Islands would presumably face another round of challenges to jurisdiction and admissibility, which may be a disincentive to continue. 102 While the cases were pending, the United Kingdom in December 2014 amended its declaration of acceptance of the Court's compulsory jurisdiction to exclude 'any dispute which is substantially the same as a dispute previously submitted to the Court by the same or another Party'. 103 It was not clear that this language would preclude a new application by the Marshall Islands since, in the Court's view, the very problem was that no 'dispute' had been submitted to it. However, the United Kingdom then further amended its optional clause declaration in February 2017 to exclude any claim or dispute arising from or relating to nuclear disarmament or nuclear weapons, 'unless all of the other nuclear-weapons States Party to the Treaty on the Non-Proliferation of Nuclear Weapons have also consented to the jurisdiction of the Court and are party to the proceedings in question'. 104 There is no reasonable prospect of that scenario coming to pass.
BAD OPTICS: VOTING PATTERNS AND STATE INTERESTS
Some immediate reactions to the judgments -including a blog post by Nico Krisch on the on-line forum of the European Society of International Law -focused on the composition of the majority in each case. 105 It did not escape attention that each judge possessing the nationality of a nuclear weapons State -President Abraham (France), Judge Greenwood (United Kingdom), Judge Xue (China), Judge Donoghue (United States), Judge Bhandari (India), and Judge Gevorgian (Russia) -found that the Court lacked jurisdiction because no dispute had existed prior to the filing of the applications. Judge Owada (Japan) and Judge Gaja (Italy) -hailing from two countries that benefit from the nuclear deterrent offered by their allies -also voted that way, although Judge Tomka, possessing the nationality of a NATO member State (Slovakia), and Judge Crawford, possessing the nationality of another State (Australia) that benefits from the nuclear deterrent, did not.
On first impression, it may be tempting to interpret this voting record to mean that judges from the nuclear weapons States (and some of their allies) sought to prevent the Nuclear Disarmament cases from proceeding to the merits -and seized upon a restrictive interpretation of the Court's 'dispute requirement' to make that happen. That impression may have been bolstered by a vote taken just a few weeks after the judgments that served to confirm the policy preferences of certain States. On 27 October 2016, a resolution approved by the First Committee of the UN General Assembly to open multilateral negotiations on 'a legally binding instrument to prohibit nuclear weapons, leading towards their total elimination' passed by a vote of 123 to 38, with 16 abstentions. 106 States opposing the resolution included: Australia, France, Italy, Japan, Russia, Slovakia, the United States, and the United Kingdom; China and India abstained. Whether judges vote in accordance with the interests of their home States as a matter of course has been much debated, and it is hardly novel to suggest that there are political and personal dimensions to the administration of international justice.
107 A different argument suggests that a more restrictive approach to jurisdiction and admissibility may correspond to concerns about the Court's capacity to influence the underlying dispute or enforce a judgment on the merits. 108 The purpose of this section is not to revisit or promote any of these propositions as applied to the Nuclear Disarmament cases, but rather to argue that the focus on voting blocs merits further scrutiny -and considerable scepticism -before it becomes the dominant narrative to emerge from these judgments.
One approach is to look at how judges approached the dispute requirement in previous cases. For example, at least two judges from nuclear weapons States, President Abraham and Judge Donoghue, have had evolving positions on that question. In Georgia v Russia, President (then Judge) Abraham took the position that 'opposing views on the matters referred to the Court . . . may be evidenced in any manner' 109 and that the Court had typically addressed the question of the existence of a dispute based on all of the information available to it as of the date of its decision, albeit with regard to 'facts and situations predating the seisin of the Court; thus, it can be stated as a rule the dispute already exists when the proceedings are instituted'. 110 In Belgium v Senegal, he repeated these points to argue that the Court should not have (as regards the dispute requirement) with her votes in Belgium v Senegal and Alleged Violations -were 'guided by the reasoning of the Court in these recent cases, thus promoting procedural consistency'. 118 None of this can definitively disprove a hypothesis that votes in the Nuclear Disarmament cases were influenced in some way by individual judges taking into account the interests of their own countriesor their own views about the relationship between particular States and the Courtbut the votes of President Abraham and Judge Donoghue were not a sudden departure from how they had approached the dispute requirement in other recent cases. Nor for that matter did the votes of Judge Greenwood (UK) or Judge Xue (China) demonstrate a sudden shift, as each judge had also voted in favour of the holdings in Belgium v Senegal and Alleged Violations that approached the dispute requirement restrictively, as had Judge Gevorgian (Russia) and Judge Bhandari (India) in Alleged Violations.
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As for the judges from non-nuclear weapons States (and excluding those from States that might be considered closely allied with nuclear weapons States), 120 VicePresident Yusuf (Somalia), Judge Bennouna (Morocco), Judge Cançado-Trindade (Brazil), Judge Sebutinde (Uganda), and Judge Robinson (Jamaica) each found that the dispute requirement was met in the case against the United Kingdom, and, except for Vice-President Yusuf, reached the same conclusion in the cases against India and Pakistan. For example, Judge Robinson asserted that the Court should have maintained a 'flexible' and 'pragmatic' approach to the dispute requirement, including by giving consideration to the existence of opposing views expressed during the course of proceedings. 121 In a similar vein, Vice-President Yusuf suggested that evidence of a 'nascent dispute' must exist before the filing of the application, but that 'crystallization' of a dispute may result from the institution of proceedings. 122 Yet this set of judges voted in favour of the Court's determination in Alleged Violations that Nicaragua had failed to establish the existence of a dispute concerning the prohibition on the use or threat of force prior to the filing of the application 123 and (apart from Judge Robinson, who had not yet joined the Court) also voted in favour of the determination in Belgium v Senegal that Belgium had failed to establish the existence of a dispute concerning customary international law prior to the filing of the application. On this record, it might appear that it was these judges -from States that do not possess nuclear weaponswho deviated in the Nuclear Disarmament cases from their previous positions on the dispute requirement. Of course, one can only speculate about why the flexibility and realism urged by these judges in the Nuclear Disarmament cases does not seem to have informed their approaches in the previous cases. Their votes may have turned on distinctions of fact among the cases, reasoned views about the proper exercise of the judicial function, or other considerations specific to the relationship between international law and nuclear weapons.
The purpose of these comments is not to level accusations of bias or impropriety, but rather to illustrate the kind of loose speculation that tends to accompany the argument that judges vote in accordance with the preferences of their home States -a proposition that over-simplifies the wide range of factors that might explain a judge's vote or reasoning in any given case and assumes a great deal about State preferences. 124 This should call into question the supposition that votes in the Nuclear Disarmament cases are best explained by judges acting in accordance with their perceptions of national interest or exhibiting 'open deference to powerful States'. 125 The above considerations alone are unlikely to erase the 'bad optics' generated by these judgments. 126 As Krisch notes, it may indeed seem surprising that whether a judge's State of nationality does or does not possess nuclear weapons should correspond to a judge's views about what is required to demonstrate the existence of a dispute. 127 But considerable caution is warranted before jumping to conclusions about what factors may have influenced how judges have decided a case, or issues within a judgment, one way or another. The risk that observers will focus on the nationality of particular judges to understand the outcome of the Nuclear Disarmament cases, however, provides a further reason for the Court to have better explained its decision to adopt a rigid approach to the dispute requirement, especially given the evidence of an actual legal dispute between the Marshall Islands and each of the respondents by the time of the Court's judgments.
CONCLUDING THOUGHTS: NUCLEAR DISARMAMENT AND THE LIMITS OF THE JUDICIAL FUNCTION
The Court's decision to dismiss the three Nuclear Disarmament cases based on the non-existence of a dispute relieved the Court from having to address the other preliminary objections raised by the respondent States. 128 This left uncertain whether it would have found that it lacked jurisdiction or that the claims were inadmissible on other grounds. It further excused the Court from having to address the challenging questions reserved for the merits.
The difficulties avoided by the Court were discussed by some of the judges in their individual opinions. Judge Tomka took the position that the claims in these casesconcerning the enforcement of interdependent obligations -revealed 'the limits of 124. See Hernández (n 107) 126-55. For example, it is problematic to assume that the nonnuclear States who currently have judges on the Court necessarily favoured these cases reaching the merits, rather than, for example, the Court taking a restrictive approach to jurisdiction under the optional clause. 125. See Krisch (n 3). 126. For several reasons, it is difficult to draw useful comparisons between the voting records in the 1996 Advisory Opinion and the 2016 judgments. At a minimum, one may recall that the Court held unanimously -thus with the support of judges from nuclear weapons States -that there exists an obligation to pursue in good faith negotiations leading to nuclear disarmament in all its aspects. Legality of the Threat or Use of Nuclear Weapons (n 9) 267 [105(2)(F)]. 127. See Krisch (n 3). 128. See text to nn 13-14. some or all of the positions advanced by the Marshall Islands would have influenced foreign ministries or brought greater clarity to the abstract notion of the obligation to negotiate in this context. Perhaps a judgment declaring a respondent in breach of its international obligations because of efforts to modernise or maintain a nuclear arsenal would have given grass-roots campaigners new leverage to seek changes in government policy.
136 A middle-of-the-road approach -for example, a judgment reaffirming an obligation to negotiate in good faith the terms of nuclear disarmament (as previously declared in the 1996 advisory opinion) 137 yet absolving the respondents of any breach of that obligation -would have had questionable significance and presumably been a setback for campaigners. 138 And however unlikely it may have been, a judgment ordering a respondent State to pursue a politically infeasible or unworkable course of action regarding nuclear weapons -including actions that might be perceived as posing an unacceptable risk to national or regional security -might have been dismissed out-of-hand and significantly strained the credibility of the Court, at least with some powerful actors. Instead, the Court may have suffered a degree of damage to its reputation in another way -by shutting the gates to the Peace Palace through the formal adoption of a test of prior 'awareness', a device that seems unnecessarily restrictive and disconnected from the rationale behind the basic requirement that a genuine legal dispute exist between the parties. It will be unfortunate if this outcome to the Nuclear Disarmament cases has undermined confidence in the role of the Court in international dispute settlement, notwithstanding the serious questions about whether the claims in these cases were amenable to judicial solutions. 138. A determination that the obligation to negotiate nuclear disarmament arises only from the NPT, and is not an obligation under customary international law applicable to India and Pakistan, would presumably have been a significant setback for proponents of these lawsuits, as well.
